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A Message from 
the Attorney General 


Being called as a witness in a criminal 
court trial gives you an important 
responsibility. 


The testimony of witnesses is the major 
source of information for the courts. It 
forms the basis for legal decisions affect- 
ing the lives, property and freedom of our 
fellow citizens. 


Court procedure, however, may con- 
fuse or overwhelm people unfamiliar with 
our system of justice. 


That is why this pamphlet seeks to 
clarify the court system. It sets out both 
the rights and duties of a witness. It will 
give you the answers on everything from 
what to wear to what to expect in the 
courtroom. 


But, remember, the information given 
here is only for your general guidance. In 
the courtroom, you must follow the 
judge’s instructions. It is the judge alone 
who will decide what type of evidence you 
can or cannot give. 


The participation of witnesses is crucial 
and I thank you in advance for your assis- 
tance in the administration of justice in 


Ontario. ‘ 
yi Lh, 4, 


hk. Roy McMurtry 
Attorney General for Ontario 


Pn Sorrel 
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Participants at Trials 


The judge presiding in the courtroom 
will be assisted by a number of officials. 
One is the court clerk who keeps a record 
of trial exhibits, administers oaths, brings 
the court to order and announces that 
court is either in session or recessed. 
Another official is the court reporter who 
records everything that is said at the trial. 


In addition, each party at the trial is 
usually represented by a lawyer referred 
to in the courtroom as “counsel”. In 
criminal cases, which are the concern of 
this booklet, the counsel for the prosecu- 
tion - representing the Queen - is called 
the Crown Attorney. It is the Crown 
Attorney’s role to put before the court all 
evidence relevant to the case. The counsel 
for the accused is referred to as the 
defence counsel. It is the defence counsel’s 
role to advance any defences and protect 
the rights of his client, the accused. 
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Criminal Trial Process 


The type of criminal trial you will 
attend as a witness is determined by the 
offence charged. Serious offences - such 
as murder, kidnapping, assault causing 
bodily harm, fraud or theft of goods worth 
more than $200, and breaking and 
entering, are called “indictable offences”. 
The accused may choose to have these 
tried by a County or District Court judge 
or by a Supreme Court judge after a 
preliminary inquiry in Provincial Court. 
These cases may be conducted before a 
judge and jury. 


Less serious offences - such as shoplift- 
ing and some traffic violations - are called 
“summary conviction offences”. Usually, 
these can be dealt with easily and rapidly 
before a Provincial Court judge or a 
justice of the peace. For the witness, this 
means that only one court appearance will 
be necessary in most cases. 


Preliminary Inquiry 

For most indictable offences, the 
accused person has the right to choose the 
form of trial. If trial by judge or trial by 
both judge and jury is chosen, a preli- 
minary inquiry will be held in the 
Provincial Court. At this inquiry, the 
evidence of some witnesses is heard to 
determine if the Crown has presented 
enough evidence to warrant a full trialata 
later date. If the judge decides there is not 
sufficient evidence to put the accused on 
trial, the case stops and there is usually no 
need for the witnesses to appear in court 
again. 


Since the Crown is not required to 
present its entire case at a preliminary 
inquiry, not all Crown witnesses may be 
asked to attend at this stage. The defence 
also may choose not to call all its 
witnesses. Witnesses will be re-subpoe- 
naed if a trial date is set and must return 
to court on that date. 


Be certain to notify the investigating 
police officer or trial lawyer of any change 
of address to ensure proper delivery of 
the subpoena. 


Subpoena 


A subpoena is a court order requiring a 
person to appear in court at a specified 
time to give evidence either for the Crown 
or the defence. 


A person served with a subpoena must 
attend court on the specified date, bring 
along any related materials requested in 
the subpoena, and remain until the case is 
over unless he or she is allowed by the 
judge to leave. 


Anyone failing to obey a subpoena may 
be found guilty of contempt of court, a 
criminal offence, and could be subject toa 
fine or imprisonment. 


On receiving a subpoena, witnesses 
should be prepared for a trial lasting more 
than one day. The judge or counsel will 
advise you at the end of each day whether 
it will be necessary for you to return to 
court. While some appearances may be 
limited to one day, a trial can be put over 
to days, weeks or even months in the 
future to allow for the collection of 
additional evidence. Although you 
receive only one subpoena, it remains in 
effect for the entire trial and requires 
your attendance in court whenever 
necessary. 


If you are subpoenaed by the Crown 
and later contacted by defence counsel, or 
vice versa, you are free to relate your 
observations to that second counsel, 
although you are under no legal obligation 
to do so. If you have concerns about 
questions being asked you, consult the 
investigating police officer, Crown 
Attorney or the lawyer who has 
requested your presence in court. 


You have the right toa lawyer although 


usually it is not necessary. Consult the 
Crown Attorney or the lawyer requesting 
your presence about any legal problems 
which may concern you. 








Court Procedure 


At the trial’s opening, the judge will 
often make an order of “Exclusion of 
Witnesses” requesting all witnesses to 
leave the courtroom. This is done so that 
each witness gives testimony based solely 
on his or her observations, without the 
influence of the recollections of other 
witnesses. 


After the order is made, you will leave 
and wait outside the court until your 
name is called. Upon returning to the 
courtroom, you will be directed to the 
witness stand and asked to take an oath. 


Oath 


Evidence in court is based on sworn 
testimony. Most witnesses swear to the 
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truth of their evidence on a Bible. If you 
follow a religion which does not use the 
Bible or if you prefer not to swear by it, 
the law allows you to solemnly affirm the 
truth of what you are about to say or to 
take an oath in some other form that is 
recognized according to your beliefs. If 
you wish to take an alternate form of oath, 
contact the clerk of the court a few days 
before your appearance. 


This is the most common oath: “Do you 
swear that the evidence you are about to 
give the court in this case shall be the 
truth, the whole truth, and nothing but 
the truth, so help you God?” 


Court Protocol 


Witnesses should be as clear as possi- 
ble when testifying. Avoid phrases such 
as “I think” or “I guess” as they can be 
misleading. If you are certain something 
occurred, make that clear. On the other 
hand, if you are not sure, say so. 


If you do not understand a question, ask 
for it to be repeated. It is important you 
understand all questions. 


Direct your answers to the person 
posing the question unless directed other- 
wise by the judge. 


Stand up when the judge or justice of 
the peace enters or leaves the court. 
When giving evidence, refer to the justice 
of the peace in Provincial Offences Court 
as “Your Worship”. In Provincial Court 
and in County or District Court refer to 
the judge as “Your Honour” In the 
Supreme Court refer to the judge as “My 
Lord” or “My Lady”. 


Speak more loudly than you would in 
normal conversation. There may be a 
microphone in front of the witness box but 
it may only record what is said and not 
amplify your voice. 


Interpreters are available for those 
who need them. If you need an inter- 
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preter, contact the court clerk before the 
date of the trial so the interpreter can be 
arranged. 


If you do not wish to give your address 
in open court, advise the judge of this 
when asked. 


Generally, witnesses may use notes to 
refresh their memories but the judge may 
not want you to read directly from those 
notes when giving evidence. 


Any person is entitled to observe a trial 
in open court. As a witness, you may stay 
in court after you have given evidence, 
unless you've been instructed by the 
judge to leave. If in doubt, ask a court 
official whether you may stay. 


At no time should witnesses discuss 
their testimony or evidence with another 
witness. 


Talking, eating or chewing gum in the 
courtroom is forbidden. 





Your Testimony 


Prior to giving your testimony, think 
carefully about your involvement in the 
matter before the court. Review the 
sequence of events and try to remember 
particulars such as the exact wording of 
conversations or, where that is not 
possible, the gist of the conversation as 
well as distances, speeds, colors, the 
number of persons present, and all other 
relevant facts. 


Take your time. There is no need to feel 
pressured. Remember, the judge is there 
to prevent anyone from badgering you or 
from leading you into saying something 
you really don’t mean. 


While it is important you tell the facts 
you know about the case, the manner in 
which you present them also can have a 
bearing. The evidence of a witness who 
appears frank and sincere can carry 
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considerably more weight than the 
evidence of a witness who appears biased, 
hesitant or evasive. 


Do not ramble. Stick to the facts, 
answer the question being asked and do 
not volunteer unneccessary or irrelevant 
information. 


If you are a witness for the Crown, the 
Crown counsel will begin the questioning. 
This called “examination in chief’. If the 
judge has no questions, the defence 
counsel will then begin the “cross- 
examination”. 


Don't hesitate to add new facts if they 
occur to you, whether it is during the 
initial questioning or the cross examina- 
tion. Lawyers tend to be aggressive 
during cross examination if they are 
trying to raise doubts about the credibi- 
lity of a witness. Bear with it and answer 
the questions to the best of your ability, 
even if it means you must repeat answers 
several times. 


At some point you may be asked to step 
down from the witness box and leave the 
court room so that counsel can make legal 
submissions to the judge. When you 
return to the stand you are still under 
oath. 


Throughout the trial, the judge is the 
final authority on what evidence is 
admissible and what questions witnesses 
are required to answer. If there is doubt, 
the judge may conduct a “voir dire’, a 
hearing in which the judge will hear the 
evidence in question. If it is a jury trial, 
the jurors will leave the courtroom while 
the judge alone hears the evidence in 
question. If the judge decides the 
evidence is admissible, it will be repeated 
for the jury after they return to the court- 
room. If the judge decides against allow- 
ing the evidence to be heard, the trial will 
continue without the jury hearing the 
evidence. 


Perjury and Obstructing 
Justice 


Any witness, who knowingly gives 
false evidence while testifying under 
oath, commits perjury - acriminal offence 
which could make that witness liable to 
imprisonment for up to 14 years. A 
witness who deliberately misleads the 
court also is open to prosecution. 


Similarly, if a witness fabricates any 
evidence with the intention of it being 
used in a judicial proceeding, that witness 
may be charged with obstructing justice 
which is also a criminal offence. 


Self-Incrimination 


If you are worried about the possibility 
of your testimony being used against you 
in another case, consult your own lawyer 
or the lawyer who subpoenaed you to 
testify. The Charter of Rights automati- 
cally protects a person in such cases 
unless the person commits perjury or 
gives contradictory evidence. 


Harassments or Threats 


Any witness who receives threats in 
connection with the case should contact 
the police immediately. If possible, call the 
officer in charge of the case. 


Similarly, any harassment in the 
waiting area of the court from witnesses 
or other people should be reported 
immediately to the officer in charge of the 
waiting area. 


It is important for the investigating 
officer to be made aware of any threats or 
harassments as it could affect the case. 
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What Should I Wear? 


While there are no specific require- 
ments, witnesses are advised to dress in 
clean, neat clothing. 


What Should I Bring? 


Waiting may be unavoidable in many 
cases. If subpoenaed, you will be assigned 
a time to appear at court but witnesses 
are advised to bring books, knitting, 
anything to help pass the time. These 
activities, of course, should be restricted 
to the waiting area. 


Also, be prepared for a wait through 
mealtimes. Bring either some food or 
money for a meal or snacks. 


If you wish, a friend or family member 
may accompany you to court but you 
ought to avoid discussing your evidence 
with such a person. 


In addition, check parking facilities 
prior to arriving at court and remember 
that you probably will have to pay for 
parking. 

Make sure you bring with you any 
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notes, receipts, insurance claims, etc., per- 
taining to your involvement in the case. 


Fees 


If you have been subpoenaed to testify 
in court, you will be paid at a fixed daily 
rate, plus mileage if you are coming from 
out of town. 


You are paid for attending court 
whether or not you testify, so it is wise to 
notify the court staff when you arrive. 


The defence counsel’s office will 
arrange for payment of witnesses it 
called. If you are a Crown witness in 
Provincial Court, the officer in charge of 
the case will provide a list of witnesses 
and numbers of appearances to the court 
clerk’s office and you will be paid through 
that office. Ensure that the court clerk has 
your correct address because fees are 
often mailed. 


If you are testifying in Supreme or in 
County or District Court, the Crown 
Attorney’s office will keep a record and 
send it to the sherriff’s office at the end of 
the trial. You will be paid by cheque, 
usually by mail. 


If you cannot afford to get to court, 
contact the police or the counsel calling 
you as witness to get an advance or to 
make travel arrangements for you. 


The Last Word 


As the Attorney General said at the 
outset of this guide book, the participation 
of witnesses in court is crucial to the 
administration of justice. If you have 
questions, don’t hesitate to ask officials of 
the court for answers. They are there to 
help you. 
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